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THE NATIONS AND THE LAW 

BY DAVID JAYNE HILL 



There exists at this time, more than at any other since 
the revolutionary movements of the eighteenth century, a 
widespread upheaval of the established order, accompanied 
by very radical demands for social change. Unlike that 
earlier revolutionary movement, which was actuated by a 
general desire to substitute the rule of law for a regime of 
arbitrary power, the present movement tends to ignore, and 
even to challenge, a system of social order based on the 
fundamental principles of justice, of which the members 
of the Bar and of the Bench are even more than others the 
entrusted guardians. 

The conclusion of the Great War, in which our coun- 
try was unexpectedly called to participate for the defense 
of the rights of our fellow-citizens and the dignity of law 
itself, and in which it has borne such an effective part, has 
left the world in a condition of impoverishment, unrest, 
and uncertainty that creates a state of deep anxiety in every 
thoughtful mind. 

We are confronted with a World-Community which at 
present possesses no generally accepted and enforceable 
World-Law. I speak of a " World-Community," because 
the achievements of inventive genius in establishing human 
control over the forces of nature have so nearly annihilated 
space and so accelerated the possibilities of time, that the 
old isolation is no longer possible. There is no mountain 
so high, no ocean so wide, as to furnish an impassable bar- 
rier between nations. The day of fortified frontiers has 
passed away forever. The air has become a highway of 
swift invasion. This change of international relationship 
has occurred so suddenly that it is difficult to appreciate its 
significance. Little more than fifty years ago, Bismarck 
said : " The Orient lies so far away that I do not even read 
the reports of our ambassador at Constantinople;" but 

1 From an address to the American Bar Association. 
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to-day, by the air route, the Golden Horn is nearer to Berlin 
in time than Paris by the through express. 

The experience of the war has taught us, that hence- 
forth, no nation can preserve its seclusion and live apart. 
Actively or passively, its life is affected by the needs, the 
animosities, and the purposes of other nations. Whatever 
our theories of national policy may be, we cannot escape 
some kind of relation with every other nation in the world. 
Our argosies will be afloat on every sea, and there will be 
no port that will deny them admission. The important 
question is, what shall be the basis of those relations? Shall 
we base them upon a combination of world-wide power, 
or shall we base them upon the principle of free co-opera- 
tion under the regulation of accepted law? 

When we consider how incalculable the relations of 
national power have become, how mutable and how 
ephemeral they have been, with what fatality the weak 
have always been subjected to the will of the strong, and 
how imperiously the strong have always ruled the weak, 
we seem to be compelled to accept the conclusion, that 
every form of power is a danger and not a safeguard, unless 
it is both responsible to a legally organized community and 
under its control. Underlying the whole problem of inter- 
national intercourse and obligation, therefore, is the ques- 
tion of the stability, the integrity, and the responsibility of 
the national units which compose the world of States with 
which we have to deal. 

If the World-Community is ever to possess a World- 
Law, it will depend upon the legal structure and purposes 
of the States by which that law is to be maintained. We 
cannot expect international peace or lawful procedure, 
unless the nations are capable of securing obedience to law 
within their own jurisdiction, and are so organized and so 
controlled as to admit and execute their legal obligations 
to one another. The fundamental issue of world order is 
not, therefore, the possibility of forming a union of Powers 
strong enough to impose its will upon other States, which 
would in effect destroy their responsibility, but the ques- 
tion whether the Powers entering into such a combination 
are disposed to bind themselves to the acceptance and 
observance of definite legal principles, irrespective of their 
commercial interests and military strength. Here is the 
test by which any such proposal must be judged ; for States 
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based upon the idea of law, existing to enforce the law, and 
charged with responsibility for the protection of rights 
under the law, would change their whole aim and char- 
acter if they participated in any combination of power not 
itself controlled by law. 

We must then, repudiate, as inconsistent with the nature 
of a truly constitutional State, any form of international 
association that does not assume as its first postulate the 
authority of International Law over all nations, regardless 
of their magnitude, commercial interests, or military effi- 
ciency. In this one respect, all sovereign States, — great or 
small, rich or poor, powerful or weak, — stand upon the 
same footing, and must be subordinated to a common law. 
No union of forces aiming at preponderance of power for 
the purpose of controlling the commerce of the world can 
meet this test. No mutually defensive alliance of Great 
Powers designed to establish a permanent control of sub- 
ject nations can face this conception of law. Here the 
jurist and the politician must part company. They do not 
speak the same language, nor think the same thought. The 
one has in mind the erection of an institution of justice, 
created by the common consent of nations; the other, the 
preservation of empire and the exploitation of the defense- 
less, by collusion with compliant co-partners and the sup- 
pression and ultimate extinction of possible rivals. 

The attitude towards these antithetical and irreconcil- 
able conceptions of international relationship assumed by 
different nations will depend upon their idea of the nature 
of the State as a political institution. If the State is arbi- 
trary power, and its chief end is to extend its jurisdiction 
and increase its possessions, then the idea of any universal 
principle of equity limiting its activities and nullifying 
its aspirations seems hostile to its purpose of existence. In 
that case, its statesmen will think first of the means of 
extending power; by war, if the nation be a military one; 
by supremacy on the sea, the great highway of trade, if the 
nation possesses maritime interests; by diplomacy, if there 
are still possibilities of national development through secret 
bargains and a distribution of " compensations." In an 
age when the cost and liabilities of war are great, such 
nations will naturally be deeply interested in peace. They 
will be eager even to enforce peace; because an enforced 
peace, under the aegis of predominant power, is the condi- 
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tion of securing and augmenting the wealth which war, 
like a pestilence or a cyclone, would ruin or sweep away. 
But they will hesitate to commit themselves to the observ- 
ance of any definite law, or the judgment of any judicial 
tribunal, which is not under their influence; and yet they 
will be eager, in order to appear fair and honest, to profess 
their attachment to justice, taking care however to accept 
no legal obligations which they cannot in some way evade. 

In this description of a State whose being and end is 
power, I am not thinking of Treitschke's famous definition, 
or of the Prussianized German Empire as the only example 
of it. It applies to every really imperial Power, whatever 
its pretensions of democracy may be, which aims at col- 
onial expansion, holds subject peoples under its absolute 
control, and thwarts their efforts to obtain the privilege of 
self-government. 

I shall not, in this anxious and troubled time, attempt 
to specify particular governments, much less particular 
peoples. I do, however, call attention to the fact, that 
governments change, and that they are always composed 
of men. No man can with certainty predict what the gov- 
ernment of any European State will be ten or even five 
years from now. It would be an error to suppose that 
imperialism is essentially dynastic. Its present phase is 
that of race domination and economic control. Imper- 
ialism is not so much a form of government as it is a lust 
for power. The greatest danger to the peace of the world 
to-day is the menace of the socialized State ; which is based 
on a crassly materialistic philosophy, and if generally 
realized would transform whole nations into industrial and 
commercial corporations claiming absolute sovereign 
authority, pitted against one another in rivalry to possess 
the wealth of the world. 

I am making these statements with no purpose of dis- 
paraging any nation. I am making them because they 
apply to all nations ; whose governments change, and whose 
unregulated power is subject to the impulses, the passions, 
the interests, and the ambitions of men. I am making them, 
because, to my mind, there is incalculable danger to human 
rights, to liberty, to national independence, and to national 
honor, in any partnership of power that looks toward 
mutual advantage over other nations, and is not itself under 
a rule of law. Democracies that choose power, and not 
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law, as their governing principle may be as absolute and 
as arbitrary as any single autocratic ruler, and much more 
difficult to withstand. 

It is the challenge to law, in whatever form it comes, 
that constitutes the danger. And yet it is challenged. 
Arbitrary power knows no law. Those who represent such 
power see in law what it is, their persistent enemy. Such 
men, statesmen, demagogues and class protagonists, — seek 
for colleagues and alliances, as the necessary aids to the 
execution of their private policies. They are anxious to 
engage in their adventures, and to incriminate by partner- 
ship, the innocent, the unsuspecting, and the inexperienced. 
For this they shelter their designs by professions of virtue, 
loyalty, and devotion to high ideals. But the test may 
always be applied, if there is a disposition to apply it. In 
its international application the formula is: What relics of 
imperialism are you ready to abandon? Are you ready to 
accept, without qualification, a body of law based on uni- 
versally received axioms of equity, axioms which you 
impose upon your own nationals in all their civil and crim- 
inal relations? Are you willing to modify the doctrine that 
the State is power, by admitting that the State is power 
wholly subject to fundamental principles of law? 

There is a conception of the State radically different 
from the one I have just described. It was foreshadowed 
by a philosophy of enlightenment that disclosed the inso- 
lence and usurpation of power unregulated by law, and 
demanded the abolition of it; but its logical conclusions 
were first embodied in an actual form of government by the 
American colonies in the last quarter of the eighteenth cen- 
tury. 

It should not be overlooked, and yet I have never heard 
it emphasized, that, in declaring their independence, those 
colonies uttered a protest, not primarily against the right 
to tax, nor yet against the withholding of representation in 
the law-making body, which were secondary, but against 
the King's refusal to grant the colonies a government based 
on law. The first charge " submitted to a candid world," 
to use the language of the Declaration, is : " He has refused 
his assent to laws of immediate and pressing importance 
and necessary for the public good." That was the grava- 
men in that terrible indictment. It runs through all the 
twelve subsequent accusations of misrule, ascending 
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through the entire gamut of complaint with increasing 
intensity, declaring among other things, "He has obstructed 
the administration of justice, by refusing his assent to laws 
for establishing judiciary powers ; " and ending with the 
climax, as if it were the acme of perversity: " He has com- 
bined with others to subject us to a jurisdiction foreign to 
our constitution, and unacknowledged by our laws, giving 
his assent to their acts of pretended legislation." The claim 
to law, as the most precious possession of citizenship, recurs 
at intervals throughout the remainder of the indictment. 
Three times, in the midst of the fourteen additional speci- 
fications of usurpation, the writer of the Declaration 
returns to his demand for unperverted law as the one cen- 
tral purpose of the document. 

On its constructive side, the same spirit animates the 
thought. " All men are endowed by their Creator with 
certain unalienable rights," — which implies that the true 
source of law is in the nature of man, and not in the pos- 
session of arbitrary power; and, hence, "to secure these 
rights, Governments are instituted among men, deriving 
their just powers from the consent of the governed." 

It seems like resorting to commonplace, to repeat these 
familiar words; and, in fact, it would be, were they not 
usually recited in a manner so mechanical as to obscure 
their deep signifiance. Since these expressions became a 
part of our breviary of patriotism, our foreign contacts 
have been numerous and intimate, particularly those of the 
educated world with the German universities. Through 
that influence and a dread of provincialism, the precepts 
of a contradictory philosophy have been introduced into 
our political thinking. It is the omnipotent State, not the 
moral attribute of human personality, it is contended, that 
is the true source of law. Law is, therefore, to be imposed 
from above, not derived from the nature of that which it 
is to govern. The State, it is held, is the sole creator of 
rights. As sole master and proprietor, it not only com- 
mands without limit, but may expropriate without consent. 

Under the plea of superior national efficiency, these 
political and economic doctrines now offer, in democratic 
countries, an easy opportunity for class control. As State 
supremacy in its socialized form has grown in favor, men 
have gradually abandoned the venerable doctrine of " Nat- 
ural Rights," — which, in substance, is simply the axiom 
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that there are in human personality inherent claims to just 
treatment, — an axiom on which, in the end, all jural con- 
ceptions rest, and upon which the whole structure of the 
American system of law and government is founded. 

To the practising lawyer this doctrine is naturally of 
little interest. He wins no cases by it, except perhaps when 
he appeals to the sentiment of justice, still undefined, but a 
living fountain of righteousness, in the reason and the con- 
science of a jury. His interest is in actual statutes, judicial 
decisions, and the accepted precepts of the Common Law 
which the great English judges, — the finest ornament of 
English life and character, — developed through their inter- 
pretation of customs by which generations of men had 
found it possible to live and work together. Small, indeed, 
would be the retainers that clients would pay for disqui- 
sitions on the " Rights of Man "; and yet the doctrine of 
"Natural Law" will live in the hearts of men as long as 
human nature endures and can find a voice. To the lawyer 
it may be nothing, but to the people it is everything. 

The honest client comes to his lawyer in the faith that 
civilization has provided a way to give him justice. His 
lawyer may know that, through his client's ignorance of 
what justice really is, or through the law's imperfection, 
his hope may not be realized. The difference is that the 
client's idea of right is subjective, the lawyer's knowledge 
is objective. The distinction between " inherent rights " 
and " legal rights " is, therefore, evident. Looked at his- 
torically, we see that rights have generally been treated as 
if they were not inherent, but merely the gracious gifts of 
governments, — concessions of privilege from the throne of 
power. The founders of the American State revolted 
against this idea of law. They were anxious about their 
inherent rights, and meant to make some of them at least 
legal rights. In England, long before that time, the " Com- 
mons " had obtained through their power to control the 
purse, the privilege of making laws, subject to the approval 
of the King and the Lords, and this was also the proud 
heritage of the colonists ; but no inherent right of man, as 
man, had ever anywhere received a formal legal guar- 
antee by any government. Even Magna Charta had not 
done that; for, under it, nothing was reserved to the indi- 
vidual which the " law of the land " could not take away. 
But the American Bills of Rights demanded certain spe- 
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cific guarantees as the condition of their consent to govern- 
ment. Believing these rights to be theirs by virtue of their 
nature as men, they could not permit government either to 
withhold or accord them. They, therefore, created a gov- 
ernment which was bound, by the charter that gave it being, 
to respect and protect life, liberty, the enjoyment of prop- 
erty, religious freedom, free speech, and free assembly, 
when not hostile or treasonable to the government instituted 
to give them protection. 

This was an entirely new conception of governmental 
authority. It founded the State upon a fundamental law, 
to which all legislation must conform. It was intended to 
forbid and prevent government by arbitrary decree. It 
affirmed that there are " natural rights " which all law- 
makers must respect, and which even majorities cannot 
legally override, unless they have first torn to shreds and 
utterly destroyed the charters of liberty in our State and 
Federal Constitutions, — a danger to which our liberties are 
always exposed. 

Whatever may be held regarding the authority of " nat- 
ural rights," there are certain fundamental human claims 
to just treatment and to strong protection, so clear, so 
urgent, and so indisputable in their outcry for recognition 
and security, that the undertone of their pleading runs 
through all the free expressions of the human mind since 
thought began to be recorded. Until they are established, 
— and they can be established only through the law, — brave 
men will dare to say, as Theodore Roosevelt said to his law 
professor : " Professor Dwight, do you tell me that what 
you have said is the law? Then I stand here to say, that 
the law is wrong! " 

All honor to this passion for justice ; but justice in com- 
plicated cases can rarely be ascertained by one man, or in 
one moment. Like truth, it requires long, ardent, and 
deliberate pursuit. It is not to be determined by the will 
of the uninstructed. It cannot be arrived at by the response 
to a pleader appealing to a class possessing an interest in 
the decision. If the decisions of the Bench are imperfect, 
the decisions of the street are certain to be more so. Jus- 
tice must come, if it can be attained at all, from a delib- 
erate survey of conditions that looks through the whole 
problem and reaches the ultimate principle by which it 
may be solved. 
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There was superb wisdom in embodying in the Federal 
Constitution two provisions which had never before been 
united in any federal system: (1) the reservation to the 
people of certain rights which could not be legally taken 
away by legislative action; and (2) the creation of a judicial 
tribunal with power to interpret the fundamental law, and 
thus prevent legislative encroachments upon the inherent 
rights which it was designed to safeguard against the 
danger of invasion by any power within the State. For the 
first time in the history of the world, the humblest citizen 
was guaranteed protection even against the Government 
itself. 

Founded upon the idea of law, and existing under the 
protection of law, the United States of America, more per- 
haps than any other sovereign Power, has aimed to establish 
its relations with other governments on the basis of law; 
and has instinctively shrunk from extending them, even 
when provoked by the turbulence and insolence of compara- 
tively impotent neighbors, on a basis of preponderant 
power. In all the international councils in which we have 
as a nation hitherto participated, our Government has en- 
deavored to establish law as a standard for the conduct of 
sovereign States. Being itself a creation of law, it has 
appeared natural to base its foreign relations upon it. Very 
early in our history, International Law was adopted as a 
part of our legal system. The reasons for it were obvious. 
It had not only been accepted in the Common Law which 
we inherited from England, but was expressly recognized 
and appealed to in our foreign negotiations and in our 
courts. Not only this, but the principles advocated by the 
great writers on the Law of Nations were identical with 
those upon which our conception of the true nature of the 
State was founded. Grotius, Pufendorf, Burlamaqui, and 
Vattel, were favorite authors with Adams, Hamilton, 
Franklin, and other colonial statesmen, before the Declara- 
tion of Independence, and were constantly consulted both 
in the Continental Congress and in the Constitutional Con- 
vention of 1787. They, too, believed in, and advocated, 
" natural rights," and found in them a foundation for a 
Law of Nations far more extended, and even more authori- 
tative, than the customary usages of the time. 

International Law created through the treaty-making 
power has always seemed to American statesmen the very 
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perfection of legislation, because it is founded entirely upon 
free agreement, and not at all upon compulsion; and, 
besides, under the American Constitution, it is, in its final 
determination at least, the work of an elected representative 
law-making body. No method could be devised that would 
render the law, when thus agreed upon, more completely 
the expression of the mind and purpose of the peoples in 
whose behalf it is made. The fact that such law-making 
treaties are now habitually negotiated in all constitutional 
States by responsible ministries, themselves members of the 
legislatures of the countries they represent, adds immensely 
to the perfection of this method of procedure. Here is a 
process by which a complete system of World-Law can 
eventually be created; and it can be accomplished as soon 
as the Great Powers are prepared to act under a rule of 
law. In the present international situation, therefore, we turn 
with more than usual solicitude to inquire what prospect 
of such an achievement lies before us. 

This interest is further accentuated by the fact that the 
object of our participation in the Great War as a belligerent 
nation was the preservation of the rights of our fellow- 
citizens secured to them under International Law. No 
other official reason for engaging in the war has ever been 
given. We had, as a Government, remained neutral, even 
in the presence of ruthless atrocities, until a further effort 
to preserve neutrality would have been dishonorable, and a 
shameful neglect of the constitutional duty of " common 
defense." It had become apparent that, unless we took part 
in the struggle, there would soon be no rule of law by the 
consent of the governed anywhere in the world. 

It is nowhere disputed, that we entered into the war for 
the preservation of international rights which the Law of 
Nations accorded us, which had been brutally violated, and 
were placed in perpetual jeopardy. Other objects, not con- 
templated in the declaration of war, have been permitted to 
obscure the real reason for our engaging in it, and have 
entirely subordinated that reason in the settlements of peace. 
With these objects I do not here propose to deal ; but it is 
of importance to note, that, in advising the Congress on 
April 2, 1917, that Germany's course be declared to be one 
of war against the United States, the reason for accepting 
the challenge was stated by the President in the following 
words : " International Law had its origin in the attempt to 
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set up some law which would be respected and observed 
upOri the seas, where no nation had right of dominion and 
where lay the free highways of the world. By painful 
stage after stage has that law been built up, with meagre 
enough results, indeed, after all was accomplished that 
could be accomplished, but always with a clear view, at 
least, of what the heart and conscience of mankind de- 
manded. This minimum of right the German Government 
has swept aside under the plea of retaliation and necessity." 
In a later passage of his message, the President further 
specified the reason for the entrance of the United States 
into the war, by saying: " The German Government denies 
the right of neutrals to use arms at all within the areas of 
the sea which it has proscribed, even in the defense of those 
rights which no modern publicist has ever before ques- 
tioned their right to defend." 

Here is the reason, the only officially stated reason, why 
the United States became a belligerent in the Great War. 

We turn then with more than historical interest to in- 
quire what have been the fortunes of International Law in 
the settlements of peace. 

An examination of the fourteen conditions of peace pro- 
posed by the President on January 8, 1918, eight months 
after the declaration of War, discloses the fact, that there 
is in these rubrics no reference to International Law as 
having been violated, or as something to be vindicated and 
reestablished. In fact, it is not there stated that the United 
States ever had any reason for entering the war, unless that 
may be implied in the second rubric, which demands 
" absolute freedom Of navigation upon the seas, outside ter- 
ritorial waters, alike in peace and in war "; a principle for 
which our enemy professed to be contending. 

In the proposal of a League of Nations, made on Sep- 
tember 27, 1918, the restoration of the Law of Nations was 
not included among the five objects to be obtained in the 
peace. In the correspondence with the Imperial German 
Government regarding terms of peace, which led up to the 
acceptance of the armistice, and in the armistice itself, 
International Law was not made a subject of discussion. 

That the vindication of violated law required not only 
a peace of victory, but a peace distinctly punitive of such 
violations, is clearly evident. Was it not for that crime 
that Germany was to be punished? 

vol. ccx.— no. 767. 29 
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In some vague sense, I suppose, there is a general im- 
pression among the people in Germany that the rest of the 
world has united in condemning the conduct of the Im- 
perial Government, and that the terms of peace imposed 
upon them are an attempt to punish its offenses; but there 
are reasons for thinking that the prevailing sentiment 
among them is simply one of regret that, with all their 
boasted strength, they were too feeble to win the war, 
coupled with resentment that they were denied the com- 
promise peace which they expected. In brief, the national 
mind has not been lifted out of the conviction that the prob- 
lem of national existence is purely and solely a problem of 
power. 

It would have been an impressive demonstration of the 
justice of the punishment inflicted upon the German nation 
and its allies, if, at the time of the virtual surrender under 
the terms of the armistice, there had been publicly read at 
Berlin, from the balcony of the Palace where William the 
Second falsely proclaimed a war to preserve Germany from 
invasion, — which many Germans still believe was a justified 
defense, — the speech of Chancellor Bethmann Hollweg, in 
which he confessed that the invasion of Belgium was a vio- 
lation of International Law, with a proclamation that it was 
for this, the illegal use of the submarine, and other ruthless 
violations of solemnly accepted law, that the terms of the 
Peace of Versailles were, in the name of the law, to be vis- 
ited upon the nation that had supported these atrocities. 

Taking into account the circumstances in which the war 
was begun by Germany, and the purposes of the Central 
Governments and their allies, severe penalties based on the 
principle of reparation alone were plainly merited. But 
there is a higher point of view than this. It is not merely 
that the Belgians, the French, and others were irreparably 
wronged and injured. Beyond and above this, an offense 
was committed against what is most sacred in human civil- 
ization, namely, the authority of accepted law and the 
solemn pledge to observe it. It is upon this ground, and 
upon this ground only, that the German people, who before 
the penalties are fully inflicted will have produced an en- 
tirely new generation, and will number a hundred millions 
of deeply resentful recalcitrants, could be made to under- 
stand that their punishment involves not merely material 
damages, as in a civil matter, but a crime against the dignity 
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and sanctity of law itself. If it were understood and 
believed in Germany that the United States, and perhaps 
other powers signatory of the Peace, had taken up arms, not 
for gain, not because they were rivals, not for any advantage 
over the German people, but solely to vindicate the law, — 
which was their law as well as ours, — it could have no other 
effect than to strengthen whatever law-abiding spirit may 
exist in the noblest minds, and to set them irrevocably 
against the military autocracy that induced them by false 
pretenses to perpetrate this national crime. 

I would not be understood as stressing what may seem 
to many a merely technical point. What I wish to accen- 
tuate is, that a punitive peace is an impossible peace, in 
the present state of the world, unless it is also, in some sense, 
a constructive peace. You cannot expect that eighty million 
people, composing a great and capable industrial nation, 
hedged in by States less potent in numbers and not more 
capable in military efficiency, will be content to go on, for 
more than a whole generation, paying heavy indemnities, 
excluded from every prospect of colonial possessions, — 
especially a warlike people that lately entertained a dream 
of world-dominion,— unless they are permanently either 
held down by a superior military force, or see in their com- 
pliance with the penalty the operation of some system of 
justice, offering to them an open path of honorable and 
equal opportunity of life. 

It is no part of my present purpose to discuss this prob- 
lem of power, further than to say, that a punitive peace can 
be made really effective only upon condition that it inau- 
gurates a new era of justice, as well as of peace, in which the 
vanquished equally with the victors will be the beneficiaries 
when the penalty is paid. 

We turn then to the Treaty of Versailles, to inquire to 
what extent this condition is fulfilled; and discover, to our 
disappointment, that the Covenant of the League of Nations, 
which we are told is to be the instrument for the mainte- 
nance of peace, contains no declaration that sovereign States 
as such, possess any rights whatever. We find in it no pro- 
vision of law by which their conduct toward one another 
may be judged; no promise of a court before which their 
wrongs_ may be brought and their legal rights judicially 
determined; no method by which a weak State may legally 
enforce its right against a Great Power, if that Power is 
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indisposed to recognize its claim ; no reference to that " rap- 
idly increasing Statute Book of the Law of Nations," as 
the corpus juris solemnly established in the Hague Conven- 
tions has been called, and no reference to the violations of 
it during the war. 

I am trying to make these statements with absolute pre- 
cision, because it is popularly believed that this Covenant 
was designed to do all that it has failed to do. It is true that 
there is, in the Preamble, a reference to " understandings 
of International Law," but it contains no pledge to observe 
the law, or to adopt it as a judicial rule, or to accept it 
otherwise than as a subject of separate " understandings." 
It is, indeed, provided, in Article XIV, that " the Council 
shall formulate and submit to the members of the League 
for adoption plans for the establishment of a permanent 
court of international justice"; but there is no promise to 
constitute it or to accept its decisions, and it will be com- 
petent to hear only such disputes " of an international char- 
acter which the parties thereto shall submit to it." 

On the other hand, matters of vital national consequence 
are to be entrusted to the purely diplomatic decisions of the 
Council or the Assembly, such as the important question 
whether an issue is, or is not, one of International Law ; and, 
under Article XV, these bodies, unregulated by any law or 
form of procedure, are charged with judicial functions, 
possessing power to make an award which bars one dis- 
putant from further asserting or defending his right if the 
other accepts the decision. 

I shall not here undertake to discuss the powers possessed 
by this League, regarding which there are wide differences 
of opinion. It is, however, of vital importance to recognize 
the indisputable fact, that this Covenant not only makes no 
advance in the development of International Law, but 
wholly overlooks the status attained by it, through the work 
of the great international congresses since the Congress of 
Vienna in 1815. As an eminent authority has said, " For 
almost a century the Society of Nations had been working 
its way toward an international legislature, and had almost 
reached its goal. It began by the recognition of express 
consent as a source of the laws which regulate the inter- 
course of States, side by side with the tacit consent em- 
bodied in binding customs. Then an organ was slowly 
evolved for the formal annunciation and registration of that 
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express consent. This organ was a periodical assemblage 
of representatives of the governments of all civilized States. 
In 1907 its membership was almost complete. Then came 
the day when the firm foundations of the earth rocked 
beneath our feet, and the light of the sun of progress was 
quenched in the red mist of war." 

We had believed, until the cataclysm came, that a Soci- 
ety of Nations really existed, with the possibility of a legis- 
lature based on free consent, a growing system of law, and 
a rudimentary judiciary. Since 1914, there has been only 
retrogression and no sign of future progress. A Great 
Power, leading others in its train, bade defiance to this 
whole system. Unfortunately, the nations had not realized 
that they had a common interest in maintaining it; until, 
one by one, they were drawn into the vortex of violence that 
was destroying it. A terrible experience has taught the 
world, that, unless this highest and most endangered com- 
munity of interest among nations can be reestablished and 
supported by organized defense, we shall again, in some 
form, be subjected to the insolence and havoc of arbitrary 
power. 

There is then a vital necessity for the continued union 
and consultation of the Powers which have been the victors 
in the Great War; but it is equally essential that their aim 
should be the rehabilitation and enforcement of law, rather 
than a combination of legally unregulated forces. 

The Supreme Council of the Conference at Paris has, 
apparently, not been deeply impressed with this necessity. 
Allowance must, perhaps, be made for the fact that it is a 
political not a judicial body. It has not regarded its 
decisions as subject to any rule of law. It has set no limits to 
its jurisdiction, and has not been solicitous regarding the 
source of its authority. It has considered itself empowered, 
as representing the victors, not only to make terms for the 
vanquished, which was its prerogative, but to coerce inde- 
pendent sovereign States, fix their boundaries, and deter- 
mine their destinies. 

In view of the fact that it was the violations of Interna- 
tional Law that brought the United States into the war, 
the slight consideration given to it in the Covenant of the 
League of Nations has created astonishment in the minds 
of American jurists. Noting that no provision was made 
for it in the future, in March, 1919, during the period when 
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the Covenant was undergoing revision, one of the most dis- 
tinguished members of this Association proposed, among 
other suggestions, an amendment to the Covenant, reading : 

" The Executive Council shall call a general confer- 
ence of the Powers to meet not less than two years or more 
than five years after the signing of this Convention for the 
purpose of reviewing the condition of International Law, 
and agreeing upon and stating in authoritative form the 
principles and rules thereof. 

" Thereafter regular conferences for that purpose shall 
be called and held at stated times." 

That recommendation, having been approved by a 
Committee composed of some of the most eminent members 
of the American Bar, and by the Executive Council of the 
American Society of International Law, upon request of 
the Department of State, was forwarded to Paris. 

From the fact that this proposal led to no action, I shall 
not draw the inference that it received no attention. The 
source from which it came could hardly permit of its being 
treated in that manner. I am, therefore, compelled to 
believe, until further enlightened, that it was considered 
inexpedient for the Conference to recognize any interna- 
tional law-making authority outside the limits of the League 
itself. If this be true, it is a reversal of the whole theory of 
legislation by consent. Either, in the purpose of the Con- 
ference, there is to be no review and revision of Interna- 
tional Law, or such revision is to be exclusively the work 
of the League, a minority body in the Society of Nations ; 
and, therefore, incapable of making law for that society 
without its consent. 

It is a part of the theory of this League, that, henceforth, 
there are to be no neutral nations, and hence no neutral 
rights; — rights of which the President said, in his appeal 
for a declaration of war, that no modern publicist had ever 
before questioned them, or the right to defend them, rights 
for the defense of which this country has more than once 
engaged in war. 

Until it is assured of the legal protection of all its rights, 
no free nation, great or small, can wisely surrender either 
rts right of self-defense or its right to remain neutral in the 
quarrels of others. No combination of Great Powers itself 
unregulated by fixed principles of law can give this 
assurance. 
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I offer no criticism upon an effort to preserve the peace 
of the world by the consultation and cooperation of the 
Great Powers, or to an organized agreement on their part 
to pursue, condemn, and punish an outlaw, even though the 
culprit may claim the prerogatives of a sovereign State. 
Such an agreement is imperatively demanded ; but it should 
be dedicated without equivocation or reserve to the service 
of the law, which it should aim to reestablish, to render 
more perfect, and to enforce whenever it is threatened with 
violation. 

The whole world cries out for peace, for order, for the 
protection and the reinvigoration of honest industry. We 
have been told that America is to save the world and rescue 
civilization from dissolution. I believe that, while there 
are limits to national responsibility, our country has a great 
part to play in this sublime achievement, but we must do it 
in our way; in the way that has made us, in a little more 
than a century, the most unified, the most virile, and the 
most potent single Power in the world. And when we ask 
ourselves what it is that has given us this unity, this virility, 
and this potency, the answer is, that we have founded this 
nation upon principles of law, and upon the guarantees of 
individual rights under the law. That is our great con- 
tribution to civilization; and if we are to be of use to 
other nations, old or new, our first thought must be to remain 
our own masters, to preserve our independence, to control 
our own forces as a nation by our own laws, and to protect 
from any form of detraction or perversion that heritage of 
organized liberty which has given us peace at home and 
prestige abroad. 

David Jayne Hill 



